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IN THE 


Court of Appeals of the District of Columbia 


APRIL TERM, 1929 


No. 4955 


THOMAS F. WRENN, Appellant, 

vs. 

DAVID F. SMITH, TRUSTEE IN BANKRUPTCY, 

Appellee 


BRIEF AMICI CURIAE 


Pursuant to leave of this Court first had and ob¬ 
tained, this brief amici curiae is filed. The jfacts in this 
case having been fully set forth in the bijiefs filed by 
Appellant and Appellee, respectively, thef will not be 
here repeated. The argument will be addressed solely 
to the question: 

Must a tenant for years, holding under a lease 
which prohibits the subletting of the property or 
the assigning of the lease without the written con¬ 
sent of the landlord, be awarded compensation for 
his leasehold interest when that leasehold interest 
is taken in a condemnation proceeding. 

The other questions raised by the appeal appear to 
be covered by the brief filed for the Appellee. 
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ARGUMENT 

A tenant for years, holding under a lease which pro¬ 
hibits the subletting of the property or the assigning 
of the lease without the written consent of the landlord, 
must be awarded compensation for the taking of the 
leasehold interest by condemnation. 

It is the contention of the Appellee that Mr. Powell, 
the tenant-lessee, had as valuable an interest in that 
part of the premises known as the “Congressional 
Apartments” which he leased for use as a cafeteria, 
even though, under the terms of the lease agreement, 
the lease could not be assigned without the consent of 
the landlord, as if it were fully assignable. 

The method of procedure in this case might have 
been that the Government through negotiations had 
purchased the fee to that parcel of land, on which is 
situated the Congressional Apartments. This pur¬ 
chase would have placed the Government in the posi¬ 
tion of landlord and Mr. Powell, the tenant-lessee, 
would have been in the same position as before the 
purchase, except that his rent would have been pay¬ 
able to the Government as the new owner of the fee. 
Mr. Powell, the tenant-lessee, would have had the 
undisputed right to remain in possession for the re¬ 
maining term of his lease, despite the change in land¬ 
lord, and the Government could not have taken away 
that right except upon payment to him of full com¬ 
pensation representing the value of the leasehold in¬ 
terest which the Government was taking. Neither 
could the Appellant have taken away Mr. Powell’s 
leasehold interest before the end of the term. To say 
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that, because the lease which Mr. Powell lijad was non- 
assignable except upon the written consent of the 
owner, the lease had no market value apd therefore 
Mr. Powell, the tenant-lessee is entitled to no com¬ 
pensation when the government takes in a condemna¬ 
tion proceeding, is in effect taking awa} from Ap¬ 
pellee all of the compensation to which hie is entitled 
and turning it over to Appellant. The Appellant is 
seeking by his contention to get what he has no right 
to receive, for a landlord cannot take awa^ any of the 
lessee’s interest until the term has expijred. 

It is undoubtedly true that many leasesj if not most 
of them, are non-assignable without the consent of the 
lessor. It is certainly true in the District jof Columbia 
that most leases are non-assignable. T]he reported 
cases contain many hundreds of condenimation pro¬ 
ceedings involving the taking of leasehold Jinterest; yet 
it is significant that the question of non-assignability 
of leasehold interest does not appear to have been 
directly decided by any Court, so far asi counsel for 
either party have been able to learn. Consequently, 
it is necessary to consider the law as it is applied in 
analogous situations, for help in deciding the ques¬ 
tion. j 

I 

An analogous situation is presented when the 
condemnation of a fee simple with the possibility of 
reverter is involved. In the case of Lyford vs. 
Laconia, 75 N. H. 220, there had been a gift of prop¬ 
erty for use by the donee for religious purposes only, 
with reversion to the donor and his heirs when the 
donee ceased to so occupy the premises. Because of 
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the restriction in the use of the premises to the donee 
only and for religious purposes only, the land could not 
have been sold by the donee. Yet the court held that 
only the donee was entitled to the compensation 
awarded when the property was taken under eminent 
domain proceedings. 


A similar case is State Ex Rel. Sayers vs. School 
District, 79 Mo. App. 103. In that case the land 
taken by condemnation had been deeded to a church 
and a school district for their joint use for church and 
school purposes, but with a reversion to the granter 
upon the ceasing of such use for seven years. Such 
use had ceased for four years at the time the con¬ 
demnation proceedings took place. It was the granter 
only who was brought into the proceedings as the 
owner, and an award of $200.00 was made in his favor. 
Payment of the award was not made and this was a 
proceeding by the granter to force payment of the 
award to him in accordance with its terms. The 
court, at page 110, said: 


“The relator in this case is no more entitled, 
on account of the mistaken designation of him as 
owner, to compel the district to pay him the 
price of the land, than any other stranger to the 
title would be, who might have been erroneously 
made a party to the proceeding, for the relator 
at the time of such proceeding had no title what¬ 
ever to the land sought to be condemned, but a 
bare possibility of a reverter dependent upon the 
future conduct of the beneficial owners of the 
land, over whose action he had no control what¬ 
ever.” 
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Again in Chandler vs. Jamaica Pond Aqueduct, 125 
Mass. 547, the court held that the possibility of re¬ 
verter does not lessen the compensation to be paid 
the present owner of the fee. 

In none of these three cases could the grantee or 
donee have disposed of the property by sale, because 
of the possibility of reverter. Consequently the prop¬ 
erties could have had no market value in tlu|e restricted 
sense. In each case the same rule for arriving at the 
compensation to be paid was followed as if the prop¬ 
erty had a market value and compensation paid ac¬ 
cordingly. In none of the cases was it hpid that the 
grantor or donor, because of the possibility of re¬ 
verter, had any right to receive compensation. 

Another class of cases from which analogies may 
be drawn consists of cases in which there is some 
defect in the leasehold interest. In C. <£\N. Ry. Co. 
vs. Miller, 233 Ill. 508, two leases for years were en¬ 
tered into by one acting for the owner, put without 
authority from her in writing. Consequently, both 
leases were void in law under the Statute of Frauds. 
However, the agent had accepted rent and had ac¬ 
counted to the owner for that rent, and the lessees 
had made improvements of $4,000 and $400, respec¬ 
tively. The lower court held that the lessees had no 
right to compensation for the term taken in a con¬ 
demnation proceeding, as the leases were void in law. 
The Appellate Court, however, reversed that decision 
and said that in equity the leases were taken out of 
the Statute of Frauds and the lessees were therefore 
entitled to compensation for the taking of their term. 
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It would hardly seem possible for a lessee with only 
an equitable right to a term for years to sell that 
equitable right. Therefore, that equitable right could 
have no market value in the narrow sense, yet the 
court permitted recovery as fully as if the lessees had 
a valid lease at law. 

Similarly in Cole vs. Ellwood Power Company, 216 
Pa. 283, the lessee held under a parol lease void under 
the Statute of Frauds. However, he had entered the 
quarry in question and had expended money in work¬ 
ing the quarry, which fact took his lease out of the 
Statute of Frauds. The court held that the lessee 
was entitled to be compensated for the value of his 
leasehold estate. 

In both of these cases the lessee had less than had 
the Appellee in this case, for Mr. Powell had an un¬ 
questioned legal right to remain in undisturbed pos¬ 
session until the end of his term. Thus we find that 
the possibility of reverter has no effect on the com¬ 
pensation paid and that lessees, with rights valid only 
in equity, must be as fully compensated for the taking 
of their leasehold interests as if their leases were 
valid in law. 

Coming now to the question of leases which had 
clauses preventing their assignment without the con¬ 
sent of the owner, there are many situations where 
such leases can be transferred and for a compensa¬ 
tion which would naturally be its market value. 

In Francis vs. Ferguson, 246 N. Y. 516, there was 
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a covenant against assignment without the landlord’s 
consent in writing and a general covenant that the 
covenants and agreements in the lease were binding 
on the legal representatives. The court held that this 
covenant binding the legal representatives added no 
more than the law implies and said: 

i 

“An ordinary covenant against assignment 
does not bind the executors of the tehant and is 
not broken by a transfer of the leased premises 
by operation of law. ( Squire vs. Leonard, 196 
Mass. 134, Gazlay vs. Williams, 210 U. S. 41.)” 

Referring to the case of Squire vs. Leonard, 196 
Mass. 134, cited in the above quotation, the court 
held that a general covenant not to assigp a term for 
years does not prevent the devise of thef balance of 
the term to an executor or a specific legatee. The 
court said: 

“And in Crusoe vs. Bugby, 3 WilsJ 234, 237, it 
was said that ‘the courts at Westminster have 
always looked nearly into these conditions, cove¬ 
nants or provisos; that the devising a term was 
a doing or putting it away, that the lessee becom¬ 
ing a bankrupt was putting or doing it away, that 
a dying intestate was a putting it a why; so, being 
in debt by confessing a judgment and having the 
term taken in execution was the like; but none of 
these amounted to an assignment, or to be a 
breach of the covenant or condition. Again in 
Doe vs. Bevam, 3 M. & S., 353, 361| Bazley, J., 
said that ‘in Crusoe vs. Bugby * f * it was 
said and admitted that a devise of the term by 
the lessee is not a breach of the covenant not to 
assign. Such also has been the general impres- 
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sion in the minds of the profession for a long 
series of years.’ ” 

The ease of Doe vs. Bevan, 3 M. & S. 353, above 
quoted, was followed in Gazlay vs. Williams, 210 U. 
S. 41, which case was also cited in Francis vs. Fer¬ 
guson, supra. The Supreme Court in this case spec¬ 
ifically stated that the case of Doe vs. Bevan was 
applicable. 

Thus there are many instances in which a term for 
years which bannot be assigned without the consent 
of the landlord can be transferred for compensation, 
namely, by an executor or administrator, by a trustee 
in bankruptcy, and by attachment and sale. It can¬ 
not be said that in these instances the non-assignable 
term for years has no value and that the executor or 
trustee must give it away. On the contrary, it can 
be sold for what it will bring, which is its market 
value. 

The Appellee in this case is a trustee in bankruptcy. 
Had he been appointed as trustee prior to the act of 
condemnation, there is no question but that the non- 
assignable term for years could have been disposed 
of to any purchaser he might find for a very real 
market value. However, he was appointed trustee in 
bankruptcy only a few months after the order making 
the award to Mr. Powell, the tenant lessee, and the 
taking by the Government of the fee and the term for 
years. That fact should make no difference in the 
result. 

Non-assignable leasehold interests have undoubt- 
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edly been taken by condemnation many times in tbe 
different courts of this country, yet few decisions even 
make mention of a non-assignable clause. 

In Dallas County vs. Hart Bros., 271 S. IW. (Texas) 
408, 409, the court said: 

“In estimating the damages which an owner of 
the freehold interest in land may claim, the courts 
have adopted as the proper standard, in ordinary 
cases, the difference between the market value of 
the land before and after the servitude has been 
imposed. Parker County vs. Jacksoni 5 Tex. Civ. 
App. 36, 23 S. W. 924; S. W. Tel. &\Tel. Co. vs. 
Smithdeal, 104 Tex. 258, 126 S. W. 1049. There 
seems to be no logical reason why| a different 
rule should be adopted in estimating the com¬ 
pensation which the owner of a leasehold interest 
may claim,” 

citing Philadelphia & R. R. Co. vs. Getz, et al., 113 Pa. 
214, 6 Atl. 356. 

Later, at page 410, the court said: 

“A leasehold may not have a market value, 
because of the statute which prohibits an assign¬ 
ment, or subletting; but it has an actual value 
susceptible of proof.” 


Then the court lays down the same rule for arriving 
at the value of a non-assignable lease as pf an assign¬ 
able lease by saying: 

“The difference is that value before and after 
the erection of the embankment in front of the 
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leased premises furnished the legal measure of 
the damages that might have been recovered in 
this suit.” 

This statement is very much like the statement 
found in other cases. The court will sometimes say 
that many leases have no actual market value because 
they are non-assignable, and then go ahead and state 
that the same elements of value must be used in ar¬ 
riving at the compensation to be paid the lessee as 
would be used in arriving at the market value. The 
result is the same, even though they may not call it 
by the name “market value.” This is illustrated by 
the case of James MacMillan Printing Company vs. 
Pittsburgh, 0. N. W. R. Co., 65 Atlantic 1091 (a 
Pennsylvania case). In that case it is stated that 
generally leases are not assignable at the will of the 
tenant and consequently there is no actual market 
value. The case then goes on to set forth the ele¬ 
ments of value which should be considered and says 
that the lessee is entitled to recovery for the loss re¬ 
sulting from the deprivation of his right to remain in 
undisturbed possession to the end of the term. Here, 
too, the court made no distinction between the amount 
of compensation to be paid the lessee under an assign¬ 
able and a non-assignable lease. 

In Des Moines Wet Wash Laundry vs. Des Moines, 
198 N. W. 486 (Iowa), the court recognized that leases 
might not be assignable at the will of the tenant but 
held, nevertheless, that the tenant was entitled to the 
value of what was taken from him. The term fair 
market value was used and followed even though the 
lease was non-assignable, and the question of fair 
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market value was not affected by the facjt of non¬ 
assignability of the lease. 

The case of Gluck vs . Baltimore, 81 Md. 315, pre¬ 
sents a striking example. In that case the court held 
that the compensation to be awarded the lessee was 
controlled by the market value of the remaining lease¬ 
hold interest. In the decision no mention [was made 
of a provision in the lease which prevented assign¬ 
ment, and that provision was disregarded iji arriving 
at market value. Ten years later, in tlie case of 
Baltimore vs. Latrobe, 191 Md. 621, this case was 
discussed by the same court and the jud^e said re¬ 
garding it: 

“Gluck was the owner of a leasehold interest, 
under a lease executed on April 14, 1885, for 
twenty years, which was not renewable. When 
it was heard in this court ten years o.l the term 
had expired and the intention of the parties is 
very clearly indicated by the terms of the lease 
that the lessee’s interest should cease at the end 
of the term, and it was provided that a building 
to be erected by the tenant should become the 
property of the lessor at that time, i'he tenant 
ivas even prohibited from assigning or subletting 
the premises without the consent in writing of 
the owner 

This case is an excellent illustration of tile fact that 
non-assignability of a lease does not enter into the 
question of compensation to be paid for the taking 
of leasehold interest. Of so little importance did the 
court in Gluck vs. Baltimore hold the clause prevent¬ 
ing assignment to be that that provision was not even 
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mentioned in the decision, which held that the com¬ 
pensation was to be governed by the market value, 
and the fact that there was such a provision in the 
lease in question would not be known now were it not 
for the statement of the same court in another case 
ten years later. This Maryland court held that the 
same elements of value should be considered whether 
or not the lease were assignable. 

The conclusion from these cases is inescapable, that 
the elements entering into the compensation award 
for taking of a leasehold interest in a condemnation 
proceeding are the same regardless of the assign- 
ability or non-assignability of the lease in question, 
and that the lessee is entitled to be fully compensated 
for the taking, without any diminution because of the 
non-assignability of the leasehold interest. Not only 
do the few reported cases that deem the fact of non¬ 
assignability to be of sufficient importance to mention 
it so hold, but that contention is further strengthened 
by the fact that a diligent search fails to disclose a 
single ease holding to the contrary. 

Appellant claims that he is entitled to receive the 
entire sum awarded for the taking of the fee. Should 
he receive all of that award, Mr. Powell, the tenant 
lessee, will have received nothing for the taking from 
him of the balance of his lease term, which had over 
two years to run. But the Government is prohibited 
by the Fifth Amendment to the Constitution from 
taking private property for public use without just 
compensation. To say that the lease term has no 
value because it is non-assignable and therefore the 
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Government must pay nothing for it is to reach an 
absurd conclusion. 

We, therefore, respectfully submit that Mr|. Powell, 
the tenant lessee, was entitled to the award made, not¬ 
withstanding the provision in his lease preventing him 
from subletting the premises, or assigning the lease 
without written consent of the lessor. I 

Bespectfully submitted, 

Moultrie Hitt, j 

Clarence A. Miller, 

G. Kibby Munson, j 

Attorneys, 

409 Union Trust Building, 
Washington, D| C. 


November 30, 1929. 


